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the requirements of Executive Order 
12600 (Predisclosure Notification Proce-
dures for Confidential Commercial In-
formation); or 

(4) The designation made by the Sub-
mitter under paragraph (b) of this sec-
tion appears obviously frivolous in 
which case the NCPC shall, within a 
reasonable time prior to a specified dis-
closure date, give the Submitter writ-
ten notice of any final decision to dis-
close the Confidential Commercial In-
formation. 

(h) Whenever a Requester files a law-
suit seeking to compel the disclosure 
of Confidential Commercial Informa-
tion, the NCPC shall promptly notify 
the Submitter. 

(i) Whenever the NCPC provides a 
Submitter with notice and an oppor-
tunity to object to disclosure under 
paragraph (d) of this section, the NCPC 
shall also notify the Requester. When-
ever the NCPC notifies a Submitter of 
its intent to disclose Requested Infor-
mation under paragraph (f) of this sec-
tion, the NCPC shall also notify the 
Requester. Whenever a Submitter files 
a lawsuit seeking to prevent the disclo-
sure of Confidential Commercial Infor-
mation, the NCPC shall notify the Re-
quester. 

§ 456.13 Appeals. 
(a) An appeal of an Adverse Deter-

mination shall be made in writing to 
the Chairman of the Commission 
(Chairman). An appeal may be sub-
mitted via U.S. mail or other type of 
manual delivery service or via email or 
facsimile within 30 Workdays of the 
date of a notice of an Adverse Deter-
mination. To facilitate handling of an 
appeal, the words Freedom of Informa-
tion Act Appeal shall appear promi-
nently on the transmittal envelope or 
the subject line of a Request sent via 
electronic-mail or facsimile. 

(b) An appeal of an Adverse Deter-
mination shall include a detailed state-
ment of the legal, factual or other 
basis for the Requester’s objections to 
an Adverse Determination; a daytime 
phone number or email address where 
the Requester can be reached if the 
NCPC requires additional information 
or clarification regarding the appeal; 
copies of the initial Request and the 
NCPC’s written response; and for an 

Adverse Determination of a Request 
for Expedited Processing or a Fee 
Waiver, a demonstration of compliance 
with the requirements of §§ 456.9(a) and 
(c) or 456.14(a) through (c) respectively. 

(c) The Chairman shall respond to an 
appeal of an Adverse Determination in 
writing within 20 Workdays of receipt. 
If the Chairman grants the appeal, the 
Chairman shall notify the Requester, 
and the NCPC shall make available 
copies of the Requested Records 
promptly thereafter upon receipt of the 
appropriate fee determined in accord-
ance with § 456.14. If the Chairman de-
nies the appeal in whole or in part, the 
letter to the Requester shall state the 
reason(s) for the denial, including the 
FOIA exemptions(s) applied; a state-
ment that the decision is final; and no-
tification of the Requester’s right to 
seek judicial review of the denial in the 
District Court of the United States in 
either the locale in which the Re-
quester resides, the locale in which the 
Requester has his/her principal place of 
business, or in the District of Colum-
bia. The Chairman’s letter of denial 
shall also advise the Requester that 
the Office of Government Information 
Services (OGIS) offers mediation serv-
ices to resolve disputes between a Re-
quester and the NCPC as a non-exclu-
sive alternative to litigation. Contact 
information for OGIS can be obtained 
from the OGIS Web site at 
ogis@nara.gov. 

(d) The NCPC shall not act on an ap-
peal of an Adverse Determination if the 
underlying FOIA Request becomes the 
subject of FOIA litigation. 

(e) A party seeking court review of 
an Adverse Determination must first 
appeal the decision under this section 
to NCPC. 

§ 456.14 Fees. 

(a) In responding to FOIA Requests, 
the NCPC shall charge the following 
fees unless a Fee Waiver has been 
granted under § 456.15. 

(1) Search Fees shall be as follows: 
(i) Search fees shall be charged for all 

Requests, subject to the limitations of 
paragraph (b) of this section. The 
NCPC may charge for time spent con-
ducting a Search even if it fails to lo-
cate any responsive Records or if the 
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NCPC withholds Records located based 
on a FOIA exemption. 

(ii) For each quarter hour spent by 
personnel searching for Requested 
Records, including electronic searches 
that do not require new programming, 
the fees will be calculated based on the 
average hourly General Schedule (GS) 
base salary, plus the District of Colum-
bia locality payment, plus 16 percent 
for benefits, of employees in the fol-
lowing three categories: Staff Assist-
ant (assigned at the GS 9–11 grades); 
Professional Personnel (assigned at the 
GS 11–13 grades); and Managerial Staff 
(assigned at the 14–15 grades). For a 
Staff Assistant the quarter hour fee to 
Search for and retrieve a Requested 
Record shall be $9.00. If a Search and 
retrieval cannot be performed entirely 
by a Staff Assistant, and the identifica-
tion of Records within the scope of a 
Request requires the use of Profes-
sional Personnel, the fee shall be $12.00 
for each quarter hour of Search time 
spent by Professional Personnel. If the 
time of Managerial Personnel is re-
quired, the fee shall be $18.00 for each 
quarter hour of Search time spent by 
Managerial Personnel. 

(iii) For a computer Search of 
Records, Requesters shall be charged 
the Direct Costs of creating a computer 
program, if necessary, and/or con-
ducting the Search, although certain 
Requesters (as provided in paragraph 
(b)(1) of this section) will be charged no 
Search fee and certain other Request-
ers (as provided in paragraph (b)(3) of 
this section) will be entitled to the cost 
equivalent of two hours of manual 
Search time without charge. These Di-
rect Costs for a computer Search shall 
include the cost that is directly attrib-
utable to a Search for responsive 
Records, and the costs of the operator’s 
salary for the time attributable to the 
Search. 

(2) Duplication fees shall be charged 
to all Requesters, subject to the limita-
tions of paragraph (b) of this Section. 
For a paper photocopy of a Record (no 
more than one copy of which shall be 
supplied), the fee shall be 10 cents per 
page for single or double sided copies, 
90 cents per page for 81⁄2 by 11 inch 
color copies, and $1.50 per page for 
color copies up to 11 × 17 inches per 
page. For copies produced by computer, 

and placed on an electronic data saving 
device or provided as a printout, the 
NCPC shall charge the Direct Costs, in-
cluding operator time, of producing the 
copy. For other forms of Duplication, 
the NCPC shall charge the Direct Costs 
of that Duplication. 

(3) Review fees shall be charged to 
Requesters who make a Commercial 
Use Request. Review fees will be 
charged only for the NCPC initial Re-
view of a Record to determine whether 
an exemption applies to a particular 
Record or portion thereof. No charge 
will be made for Review at the admin-
istrative appeal level for an exemption 
already applied. However, Records or 
portions thereof withheld under an ex-
emption that is subsequently deter-
mined not applicable upon appeal may 
be reviewed again to determine wheth-
er any other exemption not previously 
considered applies. If the NCPC deter-
mines a different exemption applies, 
the costs of that Review are charge-
able. Review fees will be charged at the 
same rates as those charged for a 
Search under paragraph (a)(1)(ii) of 
this section. 

(b) The following limitations on fees 
shall apply: 

(1) No Search fee shall be charged for 
FOIA Requests made by Educational 
Institutions, Noncommercial Scientific 
Institutions, or Representatives of the 
News Media. 

(2) No Search or Review fees shall be 
charged for a quarter-hour period un-
less more than half of that period is re-
quired for Search or Review. 

(3) Except for Requesters of a Com-
mercial Use Request, the NCPC shall 
provide without charge the first two 
hours of Search (or the cost equivalent) 
and the first 100 pages of Duplication 
(or the cost equivalent); and 

(4) Except for Requesters of a Com-
mercial Use Request, no fee shall be 
charged for a Request if the total fee 
calculated under this section equals 
$50.00 or less. 

(5) The fee provisions of this section 
shall be cumulative. Requesters other 
than those making a Commercial Use 
Request shall not be charged a fee un-
less the total cost of a Search in excess 
of two hours plus the cost of Duplica-
tion in excess of 100 pages totals more 
than $50.00. 
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(c) If the NCPC determines or esti-
mates fees in excess of $50.00, the NCPC 
shall notify the Requester of the actual 
or estimated amount of total fees, un-
less in its initial Request the Re-
quester has indicated a willingness to 
pay fees as high as those determined or 
estimated. If only a portion of the fee 
can be estimated, the NCPC shall ad-
vise the Requester that the estimated 
fee constitutes only a portion of the 
total fee. If the NCPC notifies a Re-
quester that actual or estimated fees 
amount to more than $50.00, the Re-
quest shall not be considered received 
for purposes of calculating the time-
frame for a Response, and no further 
work shall be undertaken on the Re-
quest until the Requester agrees to pay 
the anticipated total fee. Any such 
agreement shall be memorialized in 
writing. A notice under this paragraph 
shall offer the Requester an oppor-
tunity to work with the NCPC to refor-
mulate the Request to meet the Re-
quester’s needs at a lower cost. 

(d) Apart from other provisions of 
this section, if the Requester asks for 
or the NCPC chooses as a matter of ad-
ministrative discretion to provide a 
special service—such as certifying that 
Records are true copies or sending 
them by other than ordinary mail—the 
actual costs of special service shall be 
charged. 

(e) The NCPC shall charge interest on 
any unpaid fee starting on the 31st day 
following the date of billing the Re-
quester. Interest charges will be as-
sessed at the rate provided in 31 U.S.C. 
3717 (Interest and Penalty on Claims) 
and will accrue from the date of the 
billing until payment is received by 
the NCPC. The NCPC shall follow the 
provisions of the Debt Collection Act of 
1982 (Pub. L. No. 97–365, 96 Stat. 1749), 
as amended, and its administrative 
procedures, including the use of con-
sumer reporting agencies, collection 
agencies, and offset. 

(f) Where the NCPC reasonably be-
lieves that one or more Requesters are 
acting in concert to subdivide a Re-
quest into a series of Requests to avoid 
fees, the NCPC may aggregate the Re-
quests and charge accordingly. The 
NCPC shall presume that multiple Re-
quests of this type made within a 30- 
day period have been made to avoid 

fees. Where Requests are separated by 
a time period in excess of 30 days, the 
NCPC shall aggregate the multiple Re-
quests if a solid basis exists for deter-
mining aggregation is warranted under 
all circumstances involved. 

(g) Advance payments shall be treat-
ed as follows: 

(1) For Requests other than those de-
scribed in paragraphs (g)(2) and (3) of 
this section, the NCPC shall not re-
quire an advance payment. An advance 
payment refers to a payment made be-
fore work on a Request is begun or con-
tinued after being stopped for any rea-
son but does not extend to payment 
owed for work already completed but 
not sent to a Requester. 

(2) If the NCPC determines or esti-
mates a total fee under this section of 
more than $250.00, it shall require an 
advance payment of all or part of the 
anticipated fee before beginning to 
process a Request, unless the Re-
quester provides satisfactory assurance 
of full payment or has a history of 
prompt payment. 

(3) If a Requester previously failed to 
pay a properly charged FOIA fee to the 
NCPC within 30 days of the date of bill-
ing, the NCPC shall require the Re-
quester to pay the full amount due, 
plus any applicable interest, and to 
make an advance payment of the full 
amount of any anticipated fee, before 
the NCPC begins to process a new Re-
quest or continues processing a pend-
ing Request from that Requester. 

(4) If the NCPC requires advance pay-
ment or payment due under paragraphs 
(g)(2) or (3) of this section, the Request 
shall not be considered received and no 
further work will be undertaken on the 
Request until the required payment is 
received. 

(h) Where Records responsive to Re-
quests are maintained for distribution 
by Agencies operating statutorily 
based fee schedule programs, the NCPC 
shall inform Requesters of the steps for 
obtaining Records from those sources 
so that they may do so most economi-
cally. 

(i) All fees shall be paid by personal 
check, money order or bank draft 
drawn on a bank of the United States, 
made payable to the order of the Treas-
urer of the United States. 
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